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« The Children Act 1989 covers the care and welfare of chidren in most situations. The,
Mental Capacity Act applies to children under 16 years in two ways:

« The Court of Protection can make decisions about the property and affairs of a child
where itis kel that the child will ack capacity to make those decisions wh they.
reach 16 years old.

« The criminal offence of il treatment or neglect applies to children whBack

Assessment of Capacity

The Act sets out a single clear test for assessing whether a persgn lacks totakea
particular decision at a particular time. It is a“decision-spe
Iacking capacity to make decisions in general. The Act m:
‘cannot be established merely by reference to a person'y  or any condition or
‘aspect of a person's behaviour which might lead to

capacty. ’

Best interests.

Everything that s done for or on wholacks capacity must be in that person's
best interests. The Act provides a checki that decisionmakers must work through in
deciding what s in  person's bedtjpterests. can put his/her wishes and feelings into a
written statement i they so mis be considered by the decision maker. Also, carers
‘and family members ha Uited. (Form on Appendix 1 may be used to assess.)

Acts in connecti

ithgare or treatment

Wherecareor ed o somecne who ackscapacy, 4 i b rovided
‘without ir ing | lity by meeting the conditions of sections 5&6 of the MCA. The key
isin the pr and recording of capacity and best interests. This applies to actions
‘that weyld sult in a civil wrong or crime if interfering with a person’s body or

rofortsn s corse of g o il e oo soch o v o e o
m"% < money o buy tems forthem
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The Act defines restraint as any restriction of lierty of movement (whether or not the person
resiss) o the use or threat of force where an incapacitated person resist. Restraint s only.
‘permitted if the person using it reasonably believes it s necessary to prevent harm g the.
individual in question and the restraint used is proportionate to the likelihoo. ousness.
of the harm. This does not include aright to deprive a person of his or her

Advance decisions to refuse treatment
Statutory rules with clear safeguards confirm that people may make » d&igion T sdvance to
refuse treatment f they should lose capacity n the future. An #dance deciSion (AD) will have:

no application to any treatment where 2 doctor consider to Yustain ife unless
strict formalites have been complied with:

Restraint

« An‘advance decision’ s a decision made
time a specied treatment s proposed
healthcare, and (b) At that time he lacks capagty to consent to that treatment, the.

ity that f: a) At a ater

specifed treatmentis not to be gaffed out or Bgptinued

s not binding if at materialtime! made it stll has capacity to give or refuse
consent to the treatr ing pre

s not binding f ® the AD at any time when had capacity, or has
done somethin with the AD remaining his/her fixed decision

s not binding {tgt apBliggble o the treatment or i treatment is not the treatment
spec cifcumstances specifed inthe AD are absent, or there are
K Jieving that circumstances exist which the person did not
a time of the AD and which would have affected his/her decision

reasonabl

ntieigate at

s n 2 LPAs created after the AD which gives the attorney the authority to
consent to the treatment to which the AD refers.

An advance decision i not applicable tolfe-sustaining treatment unless it s verified by a
Statement to the effect that it s to apply to that treatment even i lfe s at isk and the decision
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s in witing, signed and witnessed. An AD not elating o lfe sustaining treatment can be given
orally

Criminal offences

« The Actintroduced a new criminal offence of il treatment or neglect o who
Iacks capacity. There is no specified lower age imit. A person found. an
offence may be liable to imprisonment for a term of up to five yeay

« There is no sanction for failing to comply with the Code of ut faffure to do
S0 may be used as evidence in civil o criminal proceedings.

« With effect from 13 April 2015, there s 3 new offence|
and Courts Act 2015 It s an offence for an ind
individual by virtue of being a care worker to -t
individual” Tis offence does not require that

Research

« The Actsets out parameters for 1 A
‘people who lack capacity to co “appropriate body” (normally a Research
Ethics Comittee) agrees it i safe glates}o the person's condition and produces a

benefit to the person th: rden. Carers or nominated third parties
‘must be consulted a o shows any signs ofresistance or indicates in
any way they do i, they must be withdrawn from the research.

Decisions whichf

be lawdully caried out involving

e made by anyone else
The Actlists a which may not be made on someone ele’s behalf where

riage or a cvil partnership
to have sexual relations
. ing to  decree of divorce on the basis of two years’separation
 consenting to the dissolution of acvil partnership
placed for adoption o the making of an adoption order
Page 9022
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« discharging parental responsibilty for  child in matters not elating to the child's
property, or

« giving consent under the Human Fertilsation and Embryology Act 1991

n of liberty 4 s

Deprivation of berty issues are not as central to the work of a domicilary care service a they
‘might be to.a care home or 3 hospital. (Use for on Appendix 2 f necessary)

Dep

s 3 domicilary care service provider, this care service s therefore aware that there are.
circumstances in which it might become involved i the care of people who are subject to or
could require deprivation of iberty safeguarcing. t willthen exercise it duty of care to raise:
the matter with the relevant statutory bodies such as the local authority andor an NHS body
‘and express any safeguarding concerns to the loca safeguarding adults authority.

‘The following ituations could trigger such a response from this service so that due best
interests’ rocesses are always followed.

 Wheretis asked to provide services that would efectively deprive someone of is or
herliberty, who does not have the mental capacity to give hs or her consent, to any.
restrictive conditions that might apply within his or her care plan.

« Where someone in extra-care or supported living arrangements but receiving services
from this care service might lack the mental capacity to take some or al his or her own
decisions about his o her activites of daily ving and who might also need certain
restritions which could be nterpreted as 2 deprivation of his or her liberty.

« Where relatives and representatives of someone receiving care services, the staff of the
service, or medical staff consider that the person needs adtional care or treatment in a
hospital, when the person does not have the capaiy to take that decision and might be
deprived of his or her iberty if subject to the treatment being proposed.

“The service follows the guidance produced by the Law Society (2015) to identify and respond to.
care and treatment that n other contexts would almost certainly be recognised as liberty.
epriving, and which could be thought of as depriving a person of his or her liberty while still
iving in his or her own home.

Care stff are expected and trained to report any of the following to their manager, who will
take the necessary action.
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« Where the service user has been prescribed and the service s expected to administer
any medication used to sedate or control the individual's behaviour, including that on a
PRN basis.

« Where the service i contrbuting to meeting the physica support needs of the service
user and the support provided s to  timetable set not by the individual but by others.

« Reaktime monitoring is used within the home environment (for intance by use of CCTV
or other assstive technology) to monitor the person's behaviour.

« There s evidently regular use ofrestraint b family members or professional carers and
this needs to be ahways be recorded in the individual’ care plan.

« The door s kept locked (with no direct access for the service user to keys or keypads)
preventing the service user to come and go as they please.

« The service user s regularly locked in his or her room (or in an area of the house] or

otherwise prevented from moving freely about the house.

Principles and Aims

SN W
==

nless itis established that they lack

an unwise decision.

fecision on behalf of someone lacking capacity at the time, they must act to
minimise riction ofthat person's rights and freedom of expression and movement.

Implementation
‘Sample Company Name implements these principles in the following ways.
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1. The service treatsall current and prospective service users on the basis that they take their
‘own decisions. This is confirmed in the service user plan of care.

2. Where the service has information that suggests the person might be unable to take some
decisions at some of the time, it willcarry out an assessment of that person's
capacity. The assessment follows the two-step assessment process rec inthe
MCA's Code of Practice.

3. Sample Company Name knows about and acts o any advance direcfyes o “ving W™
that s service users have chosen to make in contingency it ahtlose
the abilty to take adecision. Where appropriate, the service also e users
to make end-of e plans s that their wishes are known irdeath.

4. Sample Company Name ensures tha t responds cg Mice users are
admitted to the home who are subject o guardiand BE or who have arranged
or want toarrange for others to assume dec s on ther behalf.

5. The evidence and methods used to make ment 3nd the outcomes are recorded

on the service user's needs assessmenit and plang] care respectively. The information
indicates:

. which decisions the person cafake 3ball/most times

b those that the person b diffiquitpin taking
c thosethat s un§pié to take.

6. Inrespect of eac fon-taking where there are difficulties or an inabilty to take
s Blan of care records the actions to be taken for the person
tinterests.

as fully involved as possible. Decisions are only taken with the best
e and the agreement of those concerned in the person's care and
ns taken for that person are fully recorded and made subject to regular

5 sa mpany Name has a separate policy on restraint. Service users who lack mental
‘capacity as any others,are only subject to any form ofrestraint when not doing so, would
result ninjury or harm to them or to other people. Allncidents where restraint has been
‘used following the home's procedures for reporting and recording.
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9. Sample Company Name has access to independent advocates (IMCAs) and other
professionals who can assist in the assessment and who understand the implications for
that person's care.

10, Sample Company Name s aware of the importance of protecting service: ihts and
freedom and will aways work to make sure that no service user who mighigack kapacity s
‘unlawfully deprived of their liberty. (See separate policy on Human Rigitg andDegrivation
of Liberty.)

Note:
~ Ifthe service user, i this position, s n a care homg; the care hge willseek to.
safeguard the person's interests by applying for a e the.
deprivation of lberty safeguards’ protocols.
~ Sample Company Name understands th pion of lberty safeguards do
ot apply at present to service homes, including under

rangements. f it is evident to the
user s suffering loss of iberty

tenancy agreements, and supportet
responsible care service that agy such

because of the controls a
the local adults safegua

applications to the Court of P ‘apply any safeguards necessary.

11, Sample Company 1 hi o ision for one of its service users after it has

‘exhausted every me; blifg e person to take it of their own accord. It will also
dec

are reasonable and are in the person’s best

12, twilah h anyone with powers of attorney for an individual to
st of the cared for person, and with any representatives

r of rotection.

‘appoiritiy the'
stafftvol\emdnt

‘Sample ComBany Name expects s care (and nursing) staff to implement the agreements and
decisi are identified on an individual'scare or personal plan.

“The care service also expects it saff to involve service users i all day-to-day decisons that
need to be taken by seeking their consent and checking that the actions to be taken are.
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consistent with their care or personal plan i the individual service user lacks capacty at the
time.

Assessment of Capacity
Presumption of capacity

The Act presumes that a person has capacity to make decisions. Health and sacial
should make every effort to encourage and support the person to make thE decision i

herself. This means seeing whether
R —— \
« The information could be explained or presented in M T casier to

‘understand (e.g., photos, videos, sign language,

« There s a time of day or place which enhanges i understanding
« Someone else can help or support the undfefand the information or make
the choice.
Where the service user needs to take that | f of their ablity at the time,
staff must do everything to help the ser decide for themselves.

‘Sample Company Name c»
unless they can show that i
decision themselves.

faking decisions on behalf of a service user
service user at the time is unable to take that

be fully recorded.

‘Sample Company staff o take decisions forservice users lacking capacity only.
because they haye reastyiable bellEfs that they are necessary and, i the person’s, best
interests. Wher! ‘can proceed inthis way they must seek advice from their
line:

et must relae to the decision in question and not o any wider matter.

. uld be no blanket decision that someone lacks the capacity to make all
fons. Each area of decision-making should be assessed separately to enable the.
person concerned to particpate in decision making as fa as possible. It i essential that
the people who know the person best are involved as fully as possible.
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Situations where mental capacity may be an issue are likely to fallwithin the categories lsted
below:

« The person facks the capacity:

i —

« Tounderstand that they are being abused/neglected/exploiteg.

; Mmm.m...,«.,_m.,,.".m&@m
s

» Tounderstand that they are placing themselves .

An assessment must be made inline with the Code of Practice. The
Code describes a two-stage test of capacity:
s there an impairment or disturdfce n the funfloning of the person's mind or brain?
« Ifso,isthe impairment or distu et that the person lacks the capacity to
make that particular 2

Tollowing need to be considered:

relevant information to make the decision in question?
information been given on any alternatives?

on be explained or presented i a way that would be easier for the
ritand?

ny times of day when the person’s understanding i better or particular
where they feel more at ease? Can the decision be put off untilthe
nces are right or the person concerned?

« Cananyone help or support the person to make choices or express a view, such as an
independent advocate or someone to assist communication?
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« The assessment of capacity must take full account of the knowledge and information
held by those who know the person best (carers, advocates etc.). Detailed information
s given in Chapter 3 of the Code of Practice.

Who should assess capacity?

“The person who assesses an individuals capacity to make a decision will
‘who's directly concerned with the individual at the time the decision needt to be madele it
‘may well be different people at different times for example, a doctor for mical trgatments
and care, a social worker for alternative placement.

For acts o care or treatment the assessor must have a reasonafl belief tRathe person lacks
capacity to agree to the decision that needs to be made

Ifa healthcare professional proposes treatment or an , tRyfmust assess the
‘person's capacity. Thisis best done within a mult but utimately itis up to
the individual responsible for the treatment to ity has been assessed.

2 more formal assessment. This might

. Nevertheless,the fnal decision

person intending to carry out the care. Detailed
of Practice

In more complex cases it may be necessary to car

be carried out by a psychologist or
‘about a person's capacity must be ma
information is given in Chapter 4 (4.38-4.

Contingency Proce
gency ;‘

Ifwe did have a ituation where one of our service users who requires care, treatment or some.
form of intervention about which they cannot take a decision because oflack of mental
capacity,but it s feltn their best interests o proceed with it we would first try to ascertain f
it would ead to the person having been deprived of their iberty.

1fthe answer s yes, it would or it could (and in line with the mental capacity act principles there.

s no les restrctive way of proceeding), we would then support any application to or through
the appropriate authority and processes to the Court of Protection or future LPS procedures).

‘Sample Company Name will always work closely with the person or persons appointed by law.
to represent the interests of the person who is subject to liberty depriving measures. The
service wil always want to make sure that the service user exercises his or her due rights and.
entitlements and has access to all means of support, including independent advocates.
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‘Sample Company Name undertakes to co-operate with the care regulators in their monitoring.
‘and inspecting of the standards of practice that the service i expected to achieve. To comply
with Regulation 18 (4), Notifcation of Other Incidents", it will notify “without delay” CQC of
the outcomes of any applications to the Court of Potection, in which t s involved, that
authorise 3 deprivation of a service user's liberty.

‘Sample Company Name will ensure that staff who are involved or might be involved in mental
capacity decisions are aware of the deprivation of liberty sues and the circumstances in which
they apply.

Training

The care service provides staf training on allaspects of
knowledge and develop skilsin working with serv i decision-making abiltes.

te Standards

« Mental Capacity Act 2 sati

 Mental Health Act 1383jeaRigtion
 Care Act 2014 (fegi
. of Practice (2007)

Mental
Mental : Deprivation of Liberty Safeguards (Code of Practice to
ain MCA Code of Practice) (2008)

% 1983: Code of Practice (2015) Chapter 13
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Appendix 1

CARE SERVICE: MENTAL CAPACITY BEST INTERESTS’ DECISIONS
RECORDING FORM A B

e ] 4\ )

‘Name ofservics user

[
e of st of care
‘amasion to e ars home

[

N ]

D
>
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kan?

I -
implementing each decision? \_)

Ao the decsions suffcinty
resricive 0 suggest that the
person’s being deprived of
i or herfberty or there s &
satoquarding ssue? 1 yes,

e
=, A
e
P .

.
Eeror
. YN

‘Sanatursts) o sorvice user's
represertatve(s)party o th decision

‘Signaturs(s) o key professionals)
inolved, eg GP nurse

Signature o care manager

\Z
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Appendix2

SUPPORT PLAN: DEPRIVATION OF LIBERTY AUTHORISATION

Tris form can b sed or dapied 15 dovelop & care and suppert pla fo 3 sevic user for whom &
doprivatin ofnerty authrisaion has boen appied for o has boen granied. I should includo the
informaion relevant o the authorisaton inciuding reasons, any condfions atached to any authorisaion
and theloas rsticive measuros being faken o protectheir human rights.

Care Homa / Sarvcs sasking N
the appication 4

Nam o sarvios user subject | Dateof
the applcation sdmission

e
e )

Name of Supenvisory Authory v
o whom the application has.

boen made granied N
Name(s) o key people N/
positons involved in

Simonsaton I

Type of auhorisaton sought 7 Dateof
obaned. Standard (5)/ Urgent applcation
(U) (and ny changes rom ane

totha ther)

r Dateof

authorsation

‘Summary of reasons for e
aopication, inluding how it
mests auhancaton criana

‘Summary o appication

roquiremens, mestings ol

‘Summary of authoisaion
decison,including any
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resiricive meastues are bena

Lakan an how hey wil s
implementad.
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Data() of Next Reviow of the
authoisation | safoquarding
pln A

Page 22022

UL TRA
HEALTHEARE

© Only sorise s can acees i poliy Shain, copying o dsruio o unregstee e consi
s af conac The docmen connce b e o copid et prio e sppeovl of U Heahhcne
Sokaons. Bresch o cotrct e roscuton Prohbeed o st s,





image1.png
LO
GO

sample Company Name - Mental Capacity Act Policy

Summary
Sample Company Name

Scope “This policy applies to health and socil care staf working J Sar
‘Company Name and it partner organisations, workin able.
‘people over 16 years of age who may not be able to fiake some Ofgheir
own decisions.

DocumentType | Polley () Sop

Verified by

‘Date Version

Issued

"Next Review Date

Author

Tead

Director/Manager

Eiectronic Location >

Physical Copy

Location

Keywords for

website location

“Amendm ary.

‘Amfind No. Page Subject ‘Action Date

Review Log

Version ReviewDate | LeadName | Ratification | Notes
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Service Users Who Lack Mental Capacity to Take Decisfons:
Implementation of the Mental Capacity Act (Engl i

Policy Statement

‘sample Company Name complies with the principles of
‘applies to England and Wales, by firt treating al of ts
users on the bass that they are able to take their

care and treatment.

Itis recognised that decisions u
‘personal health, such as con; (ervention, care, general welfare and finance.

capacity laws and deprivation of iberty
Guring the coronavirus outbreak, though the processes of best
adapted to the current circumstances.

uiries to meet Mental Capacity Act Policy
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Background

The Mental Capacity Act, or MCA s it i often known, was introduced nto Wales
n April 2007 to provide  statutory framework toprotect those who lack e mental o
make theirown decisons, such a5 those with severe dementiaor any gth brain
dysfunction, and those who are dying and no longer capable of mak

themsehves,

‘The Act applies to people aged 16 years and over and sets out:

« whocan take decisions for people who lack ca
« inwhich situations this can be done.

« howthey should go about ths.

Certain groups of people are legaly requffed o have regérd to the Act and its associated Code.
of Practice when making decisions on e who lack mental capacity. This ncludes

doctos,nurses, halth and sociagare mansgrs ahd saff.
Compliance with R xs)ndams and Regulations
‘The Health and Social Gare (Regulated Activities) Regulations 2014 contain the

5o
Tolowin wih espec ogen gacy
+ Regulon Cae requressrvce proveers o enr tht the creand
emetor ot b st i et e, and st et
% wishes. The regulation specifically requires service providers to act
ol the el opachy A 200 wi gard o peole wha oy ok
apacy.

* Regulat}Bn 11: Need for Consent requires that care and treatment is oy provided with
the 8ofisent of the relevant person.
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Definition of Capacity

cluding other legislation)

‘The Act applies in conjunction with other legslation, under which health and social care staff
have obligations,including:

o Carenct2014

i
B——— \
B

« National Health Service and Community Care Ad
 Human Tissue Act 2004

‘The “capacity” referred to in the MCA refers to th | capacity to make a decision. Where
a person is described as “lacking capacity #hjs mear the person is judged as being unable
‘to make a decision for themselves. impair of (or a disturbance in the
functioning o) the mind or brain, wheths ry or permanent.

Importantly, capacity can chang may, different decisions differently. Therefore, a
lackaof capacty should X

Roles and RespqgsibWgges

Managing Di

s responsible for Sy AAthatheorganisation has a Mintal Capacity Act Pliy inplce that
provides e staff toactor make decisions on behalf f those lacking capacity in

ing, reviewing and updating this policy and ensuring its implementation
ical practice.
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responsible for ensuring compliance with this polcy within their service lines and that where
care o treatmentis provided under the MCA, this is lawful and in accordance with the MCA
statutory principles.

Decision Makers
The decision maker s determined by the nature and complexity of the decisig ade.

Day to day care decisions may be made by 2 paid or unpaid carer. Complex#Btial ca

‘and accommodation decisions may be madie by health and socialcare profssionals.

are the decision makers for medical decisions while nursing staff williualige the Becision
‘maker in elation to routine care needs

Designated decision-makers

The Act identifies two types of decision makers who. ity to make
decisions.
Lasting Powers of Attorney (LPAS) The Act al int two separate types of

attorney to act on their behalf i they should lose: in the future. This now includes a
finance attorney, to be known as 2 propersand affalf4gPA and  health and welfare LPA who
willbe able to make health and welfar (including giving or refusing consent to
treatment). A health and welfare LPA ife-sustaining treatment i provision has.
been made for this. LPAs came ingo effect i 2007 and must be registered with the.
Courtof Protection before: appointed as 2 health and welfare
attomey will e the sur {sioRgraker for a patient or service user.
Court of Protection apgol uties

“The Court ofPr jursWition relating to the whole Act and s the final arbiter for

‘capacity matteré rocedures and nominated judges. The Act provides for a
n appointed deputies to replace the former system of receivership.

(exising. ‘deputies on implementation of the Act). Deputies wilbe able to
take egis re, healthcare, and financial matters as authorised by the Court (but not
be gble to refuse consent to fe-sustaining treatment). They will only be appointed i the Court

decision to resolve the issues. The Court can also declare whether
some capacity and adjudicate in contact issues. Anyone appointed as 2 Deputy will be
the surrogte decision maker or a patient or servce user.

Public Guardian
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“The Public Guardian and his/her staff are the registering authority for LPAs and deputies. They
will supervise deputies appointed by the Court and provide information to help the Court make
decisions. They wil also work together with other agencie, such as the police and social

Services, o respond to any concerns raised about the way in which an attorney or dgputy is
operating.

Independent Mental Capacity Advocate (IMCA)

An IMCA must be appointed to support a person wholacks capacity and hf no appropr
family or friends to consult and where:

a)tis proposed that the person needs serious medical s
(excluding treatment under Part of the MHA 1983)

b) It s proposed that the person is moved into long ter 28 days in hospital
(where this i not a requirement under the MHA 1983)

)it proposed that the person is moved into|  coPimiafiore than 8 weeks in a care
home

d) tis proposed that the person s to
‘accommodation, such as  hospital or
MHA 1383) An IMCA may also be gppor

(for mipe than 8 weeks) to diferent
(where this is not a requirement under the
of adult safeguarding and care reviews

n's wishes, felings, belefs and values,
ecision. f necessary, the IMCA can challenge the

The IMCA makes represent
Iooking at alfactors that

decison-maker on be s0n lacking capacty.
The decison-maker s iged t9Wpve regard to the IMCA' eport, Contact dtaisfor IMCAS
willbe held by riiion at thelr ofices. Contact paint s the Hea o Operations.
People he Act

to people of 16 or over who lack capacity to make their own decisions.
provisions of the Act 2pply to youn people of 16 and 17 years old.
relating to treatment of young people of 16.and 17 who lack capacity must be
intheir best interests n accordance with the principles of the Act.

« The young person's family and friends should be consulted where practicable and
‘appropriate. However, a person needs to be 18 or over to make an advance decision, a
Lasting Power of Attorney (LPA) or a will
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